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environments.
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Procedural Requirements for lavestigations

AN
.

Notice TO BOTH Equal opportunity An adv'E& Written notification Opportunity to Report

4

PARTIES to present evidence of meetings, etc., review ALL summarizing
and sufficient time evidence, and 10 relevant evidence
to prepare days to submit a and 10 day review

O written response to of report prior to
the evidence prior hearing
?\ to completion of

the report

GRAND RIVER




Notice Requirements

Notice of the allegations, including sufficient details known at the the identities OftQﬂies nvolved in the incident, if known,
Flme a.nd with .SL,JfﬂCIent t.lm_e to pPrepare a response before any initial the conduet allegedly‘tonstituting sexual harassment under § 106.30,
interview. Sufficient details include:

and the date and location of the alleged incident, if known.

t responsible for the alleged

gsion of the grievance process.

The written notice must include a statement that the respondent is presumed ng
conduct and that a determination regarding responsibility is made at t}%

L\ E
The written notice must inform the parties that they ma Naﬁ%avisor of their choice, who may be, but is not
required to be, an attorney, under paragraph (b)(5)i x%s ction, and may inspect and review evidence under
paragraph (b)(5)(vi) of this section.

The written notice must inform the parties o vision in the recipient’s code of conduct that prohibits knowingly making false statements or
knowingly submitting false information d grievance process

&
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Advisor of Choice During the
Investigation
O
\{\
The advisor can be anyone, including an \/
:: yone,inclucin O

attorney or a witness.

Institutions cannot place restrictions on
who can serve.

A
Institutions can create rules and g es
for participation in the investigati

No specific training rect'régs

GRAND RIVER sSoOLUTIONS
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“Equal Oppoitunity to
Present Evidence




Evidence Review

oSk

Parties must have equal opportunity to
inspect ana review evidence obtained as part

of the investigation that is directly related to
the ailegations raised in a formal complaint.

AV 5 10 days to provide a written response.

GRAND RIVER sSOLUTIONS



Investigative Report and Re\@@,w
o

After reviewing and considering the comments on the evidence, the
investigator will generate a report that summarizes the relevant evidence.

~ S 4

That report will be shared with the parties and the parties will have another
opportunity to respond in writing.

N

The hearing must occur at least 10 days after the release of the final report.

\

Q

.
®o,.
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Procedural Requirements for Hee;ings

Must be live, but can be conducted remotely.

You may not compel participation.

Standard of proof used may be preponderanr.-e of the evidence or clear and convincing;
standard must be the same for student axid eniployee matters.

Cross examination must be permittea arnd must be conducted by advisor of choice or
provided by the institution.

Decision Maker determines reievancy of questions and evidence offered.

Written decision must Le issued that includes finding and sanction.

GRAND RIVER SOLUTIONS



“Directly
Related” and
“Relevant
Evidence”




Directly
Related
Evidence

4

)

Regulations do not defing “Directly Related” Evidence.

N
@)
Preamble states iNshould be interpreted using its plain and
ordinary megning.

ya\Va

Term/is broader than:

* “all relevant evidence” as otherwise used in Title IX
regulations, and

* “any information that will be used during informal and
formal disciplinary meetings and hearings” as used in Clery
Act

Includes evidence upon which the school does not intend to
rely in reaching a determination regarding responsibility and
inculpatory or exculpatory evidence whether obtained from a
party or other source.

GRAND RIVER



“Relevant”
Evidence

The Department declines to define
“relevant”, indicating that term “should be
interpreted using [its] plain and ordinary
meaning.”

See, e.g., Federal Rule of Evidence
401 Test for Relevant Evidence:

“Evidence is relevant if:

* (a) it has any tendency to make
a fact more or less probable
than it would be without the
evidence; and

* (b) the fact is of consequence in
determining the action.”

GRAND RIVER



Evidence That is Not "Rele\ba{@"

“Questions and evidence about the complainant’s sexual predispositicn cr rrior
sexual behavior are not relevant,

+ unless such questions and evidence about the complaina pria#’sexual behavior are offered to prove that
someone other than the respondent committed the c leged by the complainant, or
« if the questions and evidence concern specific inc.i;ia ofthe complainant's prior sexual behavior with respect

to the respondent and are offered to prove con

\
“require, allow, rely upon, or otherwise use nuestions or evidence that constitute, or

seek disclosure of, information protected' unc er a legally recognized privilege, unless
the person holding such privilege hes weived the privilege.”

Physical and mental healtk re~o:45 and attorney-client privileged communications
would fit within scope of this nrohibition.

GRAND RIVER SOLUTIONS



Who Decides? O@?

Department emphasizes repeatedly in Preaimb'e that investigators have
discretion to determine relevance.

 Subject to parties’ right to argue upon revigw/0f ¥directly related” evidence that certain
information not included in investigativexgport is relevant and should be given more weight.

Investigators will have to balance discretionary decisions not to summarize
certain evidence in report aga.nst:

« Each party's right to ar u"’ Sir case, and
» Fact that decisions g responsibility will be made at hearing, not investigation stage.

GRAND RIVER SOLUTIONS



S
The Im@ts%lgator

O\ Can be the Title IX Coordinator, although that is
disfavored.

Must be trained in accordance with the requirements
in the regulations.

Must conduct the investigation in an impartial manner,
avoiding bias/pre-judgment, and conflicts of interest.

GRAND RIVER SOLUTIONS
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The
Requirement
of
Impartiality




Section 106.45(b)(1)(iii) Oga

The grievance process must require that ;any
individual designated by the recipient as Title IX

facilitator of informal resoltiticn 1ot to have a
conflict of interest or bias

\/

1. For or against comgl ts or respondents generally, or
2. An individual c INant or respondent

6\
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Impermissible Bias

Making a decision,
determination, or
finding that is based
on something other
than the evidence
and specific facts of

the case.




What Constitutes Bias? O§9

Conduct a fact-specific,
objective inquiry based in
common sense to determine
bias.

Includes:

* Decision-making that is grounded in
stereotypes

* Different treatment based on a

person’s sex or other protectea
characteristic

* A decision based on something other
than the facts
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Avoiding Prejudgment
of the Facts




An Impartial Investigation 8@%

Not influenced by bias or conflict of inte es:.

Committed to decisions based 211 an objective view of the facts and
evidence as you know them cnd as they evolve.

Truth seeking, nc*’vour truth” confirming.

GRAND RIVER SOLUTIONS



Trauma Informed Practices gv

In the preamble, the
Department permits the use of

trauma informed practices and | Trauma informed practices
recognizes that trauma must be applied equally to all
informed practices can be used genders.
in an impartial and non-viased
mann=r.
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Developing anén))/éstigative.

Strategy S

S
o
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Notice of Formal Investiga@

Initial Interv'eK\O$

I E] N t.

Steps of an

Investigati %
nVES I a I O n vidence Review
g (@

Q

Additional Evidence Collection/Follow Up Interviews

r- Report Writing

GRAND RIVER  s©O



Understand the Scope Qf?the
Investlgatlon\\

Review the formﬁmplamt Ask questions if unsure

GRAND RIVER sSOLUTIONS



ldentify the Claims and §’3
What Needs to be Proven®™

\V
. What will the decision maﬂép be asked to decide?
. What does the formalkeomplaint allege?

. What are the elen@}\ts of each act of prohibited
conduct alleged:

&

GRAND RIVER | sOLUTIONS



Rape. The penetration, no matter how slight, of the vagina
or anus, with any body part or object, or oral penetration

by a sex organ of another person, without the consent of
the victim.

\Y

1. Did Respondent penetrate Com Igigggt’s vagina or anus?
2. Without Complainant’s affir consent?

1. What is the ground fo% f consent
1. Did respondent#ai\0 seek and obtain Complainant’s

affirmative ¢ :
2. Did Resp@ force Complainant?
3. DidRe ent coerce Complainant?
4

Wa @Iainant incapacitated and therefore incapable of
CCGPQ t?

GRAND RIVER | sOLUTIONS



Stalking. Engaging in a course of conduct directed at a
specific person that would cause a reasonable person to:

Fear for the person’s safety or the safety of others; or
Suffer substantial emotional distress.

\%

1. Did Respondent engage in a cqg@ of conduct?

2. Was that course of condu cted at Complainant?
3. Would Respondent’s c@dll t cause a reasonable person
to either

1. Fear for their s@@ the safety of others, or

2. Suffersubsta motional distress

GRAND RIVER | sOLUTIONS



The Process
Developing an Investigative Str{@y

Receive Report
\

Develop a timclirie

%

ldentify Witnesses

Develop Strategy to Collect Evidence

GRAND RIVER sSOLUTIONS



Investigation Timeline

Prior History Incident $
« Between the Parties « Consent \Q
- Of the Parties . me-e ontact

cident Post Incident

Q\: - Communications . Behaviors

Interactions
« Conduct

« Communications

GRAND RIVER sSoLUTIONS




of Organizatio \QQ’ i

\‘-

The Importance o2 W iy &

:if'
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Investi gativsjlﬁe rviews S eann
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Iz:"\

Connect Listen Q\CD Clarify Evidence
Preservation
Build rapport Allow intervie ﬁA Understand what you Text Messages
Build trust share their ex %e have heard Photographs

Seek additional Names and contact info

?S‘ information for witnesses

Empower

GRAND RIVER SOLUTIONS




\/ Secure an appropriat@seeting location

AN
Allow for eﬂ@g@ime to conclude the
B )

b meetQ

VvV

© %terviewing a party, inform them of their
Q\right to have an advisor present.

P
Vv
-

Prior to the

Areas of focus?

s Prepare for the

Other evidence?

Interview QS;

meeti ng Go back review what you have

g PrOVide Written N Otice Advise the parties/witnesses that
/ Of the Wi GEti ng you will be collecting evidence

GRAND RIVER SOLUTIONS




» That you are neutral $

» That you will liste hey are saying is important
to you K
» That you will Reep the information they share private

* What yw with recording/notes
Set . That% y have to ask difficult questions
, respect, and appreciation

EXp e Cta ti O N S \A@%WH not be their only opportunity to speak with

* Honesty

» That they will seek clarity if needed (give them
permission to do so)

« That they wont guess or fill in blanks




A

‘...-:-:,.....

How do we...

@

Build Rapport Empower?
and Trust?




Investigative Interviews

Avoid leading
Interiaw fr. questions,
= SISEEn L/ S - | questions that
=/ c)Zrih easion .
blame;

interrogating

Start by eliciting

a harrative

RAND RIVER SoLUTIONS



Start the interview by eliciting a narrative...

&

Start where you are

. . comfortable and share what
Where would you like to begin? you are able to remember.

What are you able to teii
me about your experience? ~© GRAND RIVER



Next, ask questions that are intended to clarify and more deeply
explore the information and details provided by:'ghe personin

their narrative.
O%

Do Ask: AVQ@&\

Interview for clarification
Help me understand Interrogation

Can you tell me more Questions that blame
about...? Questions that imply doubt

Is there anything else you Leading questions
can share about...”

GRAND RIVER



« Ask about the physical and emotional
reactions to the incident.

» Conclude with very open-ended
Ca ture guestions:
p s « What was the most difficult part of
the Entire this experience for you?
] » |s there something that stands
Expe”ence out/that you just can't stop
thinking about?

e Is there anything more that you
would like me to know?



The Before

O\/
At some point durirgg? interview, it is also
important to expl e prior history, if any,

between the con@alnant and the respondent.

M
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And The After
Oéj

AN
It is also important to explore the}}ebents following the
incident. Oftentimes, the bes évidence is produced

after the incident. &
* The parties’ psychologicaqi&%c/)ns
» Changes in behavior O

» Witnesses to the ﬁological reaction
Qggr

* “Has anyoni essed concern about you since the assault?”
« Communication/contact between the complainant and respondent



Throughout
the
Interview

Explain your questions How much did you drink? What they
' hear: this is your fault because you were

especially the difficult ones. drinking.

Do not ask leading qu@w;:
Watch you@b

Pay attention to and document information that might lead to
additional evidence.

Document questions asked. Especially when a response is not
provided.

GRAND RIVER soLUTIONS



@ Discuss submission c('s/idence.

O°
Explains /tgn\mnt review process.
\

At the ‘ X v
COnCI USion \QQ\E lain next steps in the process.

of the D v
I nte rVi ew | r. Keep the lines of communication open.

Y Review available support and prohibition
= against retaliation.

GRAND RIVER SOLUTIONS



Notes

Memorialize El:fe
) ) ) Summary
Interview Hing.

\O
SN -
. After the ide opportunity for the party or

O itness to review it.

Interview:

ACtl ons QQ/ Provide opportunity for party or
@ witness to provide a response.

X

\/ Incorporate the response.



Reflect.

—~-

N\

Is there soraething you missed or forgot to
ask?

After the =

Dn you need clarity on any of the information

I nte rVi EW: shared?
Reflection

Has this interview revealed additional
evidence that you want to explore or collect?

Has evidence of additional policy violations
been shared?

GRAND RIVER sSOLUTIONS



Follow Up Intervievws

Seek clarification

S

Explore inconsistencies

N, - v/
Explore contradictory eviaence

N, —_—— v/
Explore difficult isstuies

\ /

-

Opportunity to respond

v/

i, SOLUTIONS



Follow Up Interview Ap@oach

S
O > @
Explain the S t&i for Do not avoid
purpose of the th&topics you asking the hard
follow up. é)\/ill be covering. guestions.

§Y‘
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The “Hard”
Questions




How to
Ask the

Hard
Questions

r

Lay a foundation for the ques@

\_ \}' v,
* Explain why you 'SK git
* Share the evid Qat you are asking
about, or th are seeking a
response€5
~
Be ate and mindful in your
estions:
_/

* Can you tell me what you were thinking
when....

* Help me understand what you were
feeling when...

 Are you able to tell me more about...







Cj
|| Evidence o
AN
OO
o

“Something (including testim Q?ocuments tangible objects) that
tends to prove or disprov X|stence of an alleged fact; anything
presented to the sens<ax offered to prove the existence or non-

$ istence of a fact.”
V

Black’s Law Dictionary

GRAND RIVER



Evidence &
Social I\/Iedia"
Testimony Text Messages Posts anu
PraSSAZEeS

Police Body

Surveillance Videos Photographs Camera
Footage

Swipe Records MiSelie:] Phone Records AUdI.O
Records Recordings

GRAND RIVER soLUTIONS



Evidence Collection

|dentify the items of D an Overcome barriers to Considerations about
evidence that you inteRttemal strategy evidence collection. collecting certain

would like to obtain. f taining that types of evidence.
CDQ\ evidence.



&
A Thoroqgﬂ
Invest&gﬁ\fion

is more thzr evidence collection

" GRAND RIVER
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Evaluating the Evidence

Is it relevant?

Evidence is relevant if it has a tendency to make a material naré or less likely to be true.

Is it authentic?

Is the item wha parports to be?

Is it credible/reliable?
@e evidence worthy of belief?

W

What weight, if any, should it be given?
‘ Weight is determined by the finder of fact!

GRAND RIVER | sOLUTIONS



A Thorough Investigation Per guts the
Decision Maker to Assess

—\‘)b“
0O ©& 00

Relevance Cred|b|4={¥<> Reliability = Authenticity Weight

&
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“Relevant”
Evidence

O

<2§<</

The Department declines to define
“relevant”, indicating that term “should
be interpieteq using [its] plain and

crdinary meaning.”

See, e.g., Federal Rule of Evidence
401 Test for Relevant Evidence:

“Evidence is relevant if:

* (a) it has any tendency to
make a fact more or less
probable than it would be
without the evidence; and

* (b) the fact is of consequence
in determining the action.”

GRAND RIVER



| Evidence That is Not “Relevant”
O

“Questions and evidence about the complainant’s sexual predispcsitio™ e prior

sexual behavior are not relevant,

that someone other than the respondent committe e conduct alleged by the complainant, or

« if the questions and evidence concern specific iffgigents of the complainant’s prior sexual behavior with
respect to the respondent and are offered te,prova<onsent.”

* unless such questions and evidence about the complzina s)prior sexual behavior are offered to prove

“require, allow, rely upon, or otherwise usc questions or evidence that constitute,
or seek disclosure of, information frote “ted under a legally recognized privilege,
unless the person holding such pr.vii=2g: has waived the privilege.”

Physical and mental hea'u. r«cords and attorney-client privileged communications
would fit within sccoe o tnis prohibition

GRAND RIVER | sOLUTIONS



Assessing Relevance
Why Does it Matter?

S
o

Unsure about the relevance about

N\~
ticular item of

evidence? Ask the person who has\proffered it.

Character Evidence

&

Polygraph evidence <<

Opinion EC\;@?O

GRAND RIVER | SOLUTIONS



Opinion Evidence

When might it be relevant?

How do you establish a
foundation for opinion
evidence so that the
reliability of the opinion can
be assessed?



Opinion Evidence: Try it!

You are investigating an allegation that Casey had sex with
Taylor when Taylor was incapacitated. You interview
several witnesses, one of whom made the following
statement:

“| got to the party pretty late, and Taylor was already lit."

“Taylor was wasted. Like totally messed up. There is no
way they could have given permission for sex”

2
T




Assessing Authenticity S
Investigating the products of the /n\/est/'gO/t/'On\C>$

\g\
? T Q
. @3%

Never assume that an @k questions, request Investigate the
item of evidence is $ proof. authenticity if necessary.

authentic. ?‘
X

GRAND RIVER
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QUESTION THE HAVE OTHERS ARE THERE OTHER
PERSON W J ; JRIGINALS FROM REVIEW AND RECORDS THAT
OFFERED ' THE SOURCE COMMENT ON WOULD

EVIDENCE AUTHENTICITY CORROBORATE?




Assessing
Credibility and

Reliability

O$pportunity to view

6& Ability to recall

@\7/ Motive to fabricate

Plausibility

Consistency

Character, background, experience, and training

Coaching

Bias

GRAND RIVER



Non-Participating Parties

Uncooperative Witiiesses

Uncoop~rrative Advisors

Barriers to
| Evidence
Collection

|d2ntity of party or witness unknown

- V'

®1 Refusal to share materials

Materials lost or no longer accessible

Difficult topics

GRAND RIVER | sOLUTIONS



Barriers to Evidence
Assessment

 Authenticity/Technology
 Colluding witnesses
 Colluding parties

- Totally different versions




Leave Us Feedback:

Questions?

Email Us:
Chantelle@grandriversolutions.com

info@grandriversolutions.com

- \ /S

2 @GrandRiverSols
Il [ Grand River Solutions



©Grand River Solutions, Inc., 2022. Copyrighted
material. Express permission to post training
materials for those who attended a training
provided by Grand River Solutions is granted to
comply with 34 C.F.R. 8 106.45(b)(10)(i)(D). These
training materials are intended for use by
licensees only. Use of this material for any other
reason without permission is prohibited.
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